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DAWSON, Judge: The petition in this case was filed pursuant
to the provisions of section 7463.! Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,

and this opinion shall not be treated as precedent for any other

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the taxable year at
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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case. Respondent determ ned a deficiency of $3,000.60 in
petitioner’s 2008 Federal inconme tax. The case is before the
Court on respondent’s notion for summary judgnent under Rule 121.
Petitioner filed a response opposing the notion.

The only issue for decision is whether pursuant to section
72(t)(1) petitioner is liable for a 10-percent additional tax on
early distributions froma qualified retirenent plan.

Backgr ound

Petitioner resided in Washington, D.C., at the tinme she
filed her petition. Al of the facts have been stipul ated and
are so found. The stipulation of facts and the attached exhibits
are incorporated herein by this reference.

Petitioner, who was born in 1953, was a full-tinme enpl oyee
of the Association of Anerican Medical Colleges (AAMC) from March
1, 1981, until her retirenment on Decenber 30, 2006. She was then
53 years of age.

Petitioner was a participant in AAMC s qualified retirenent
pl an, identified as Tl AA-CREF as Agent for JP Chase Bank
Retirenent Plans Trustee. |In 2008 petitioner received two
di stributions totaling $30,006 from AAMC s qualified retirenent
pl an. She reported on line 16(b) of her 2008 Federal incone tax
return that she received $30,006 from pensions and annuiti es,

whi ch represented the gross distributions fromAAMC s qualified
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retirement plan. She was 55 years of age when she received the
di stri butions.

When petitioner tinely filed her 2008 Federal incone tax
return, she included in incone the total $30,006 received as
distributions fromAAMC s qualified retirenment plan and paid tax
on that anount. But she did not include the 10-percent
addi tional tax of $3, 000. 60.

Respondent’s notice of deficiency determ ned that petitioner
is liable for the 10-percent additional tax of $3,000.60 because
she received the distributions before she attained age 59-1/2 and
the paynents did not qualify for the exceptions set forth in
section 72(t)(2)(A) (i) and (v).

Di scussi on

Summary judgnent is intended to expedite litigation and
avoi d unnecessary and expensive trials and may be granted where
there is no genuine issue of material fact and a decision may be

rendered as a matter of law. Rule 121(a) and (b); Fla. Peach

Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). The noving party

bears the burden of proving that there is no genui ne issue of
material fact, and factual inferences are viewed in a |light nost

favorabl e to the nonnoving party. Sundstrand Corp. V.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994). However, the party opposing the summary judgnent

must set forth specific facts that show a genui ne issue of
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material fact exists and may not rely nerely on allegations or
denials in the pleadings. Rule 121(d). Here there is no genuine
issue of material fact and a decision may be rendered as a matter
of | aw.

Section 72(t) provides, in pertinent part, as foll ows:

SEC. 72(t). 10-Percent Additional Tax on Early
Distributions fromQualified Retirenent Plans.

(1) Inposition of additional tax.--1f any
t axpayer receives any anount froma qualified
retirement plan (as defined in section 4974(c)),
t he taxpayer’s tax under this chapter for the
t axabl e year in which such anpbunt is received
shal | be increased by an anpbunt equal to 10
percent of the portion of such amount which is
i ncludible in gross incone.

(2) Subsection not to apply to certain
di stributions.--Except as provided in paragraphs
(3) and (4), paragraph (1) shall not apply to any
of the follow ng distributions:
(A) In general.--Distributions which are--

(i) made on or after the date on which
t he enpl oyee attai ns age 59%

* * * * * * *

(v) made to an enpl oyee after separation
fromservice after attainnment of age 55 * * *

Respondent contends that petitioner does not qualify for the
exception to the 10-percent additional tax under section
72(t)(2)(A) (v) because she had not attained age 55 on or before
Decenber 30, 2006, when she separated fromservice with her
enpl oyer, AAMC. She was then age 53. He interprets the phrase

“[Distribution] * * * nade to an enpl oyee after separation from
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service after attainnent of age 55” as neani ng the enpl oyee nust
have separated from enpl oynent after reaching age 55. To the
contrary, petitioner asserts that she qualifies for the exception
to the additional 10-percent tax on the early distributions from
AAMC s qualified retirenment plan because she was 55 years of age
when she received themin 2008 even though she had separated in
2003 fromservice with her enployer. In her response to the
nmotion for summary judgnment, petitioner points out that the
statenent in the explanation of the deficiency notice, i.e.,
“Paynment made fromthe Plan after you separate fromservice if
you will be at |east 55 during the year of the paynent”, was
m sl eadi ng and she should not have to pay the 10-percent
addi tional tax. Although we acknow edge that the statenent may
have been confusing to petitioner, we think the lawis clear.

We agree with respondent’s interpretation of section
72(t)(2)(A) (v) and conclude that petitioner is liable for the 10-

percent additional tax. See Owmusu v. Conm ssioner, T.C Meno.

2010-186; Henrick v. Conm ssioner, T.C. Mnp. 2009-272, n.?2.

Moreover, the following | egislative history regarding the age 55
exception supports our concl usion:

In all cases, the exception applies only if the
partici pant has attained age 55 on or before separation
fromservice. Thus, for exanple, the exception does
not apply to a participant who separates from service
at age 52, and, pursuant to the early retirenent
provi sions of the plan, begins receiving benefits at or
after age 55. * * *
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H. Conf. Rept. 99-841 (Vol. I1), at I1-456 to |1-457 (1986),
1986-3 C.B. (Vol. 4) 1, 456-457. |In view of that explanation we
t hi nk any possible anbiguity in section 72(t)(2)(A)(v) is
resol ved

Li kew se, the exception in section 72(t)(2)(A)(i) does not
apply to petitioner because she was obviously | ess than 59-1/2
years of age when she received $30,006 in distributions from
AAMC' s qualified retirement plan in 2008.

Wiile petitioner believes it is unfair and inequitable? in
t hese circunstances to hold her liable for the 10-percent
addi tional tax, and we have synpathy for her plight, there is no
statutory authority to hold otherwise in this situation. Only
Congress can change the statute.

Accordingly, we wll grant respondent’s notion for summary
j udgnent .

To reflect the foregoing,

An appropriate order and

decision will be entered.

2Petitioner states: “l don't understand all the | aws of
government but one thing | do understand and can’t believe is
that the government will conme after the poor and the rich go
free”.



